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Navigating Entrenched Corruption Risks in South Africa

The World Economic Forum on Africa, held in Cape Town last month, carried a familiar refrain: that
corruption and bureaucracy are some of the most significant impediments to bringing foreign investment to Africa.
Championing the resurgence of the African economy, South Africa’s president Cyril Ramaphosa said that “this is
Africa’s century,” but he also acknowledged that corruption is “a problem that has always beset the continent.” As
for Ramaphosa’s home country, the events of his short tenure in office exemplify how South Africa’s economic
promise is vulnerable to highly entrenched bureaucracies with deeply rooted corruption. This article explores the
corruption climate in South Africa and key compliance considerations for U.S. companies doing business there.

The decades that followed the end of apartheid brought hopes of an ascendant South African economy, and
its promise was so strong that in 2011 the “BRIC” countries were rebranded as the “BRICS,” to include South
Africa. As with other BRIC countries, South Africa’s growth was impaired by corruption, particularly during the
administration of Jacob Zuma, who resigned in early 2018 in the face of a no confidence vote in Parliament. The
May 2019 presidential election of Ramaphosa was widely viewed as a step in the right direction for undoing the
systemic corruption that flourished under Zuma. However, the legacy bureaucracy of the dominant political party,
the African National Congress, continues to present corruption risk for companies doing or seeking to do business
in South Africa.

Ramaphosa, who first assumed the presidency in February 2018 following Zuma’s resignation, ran on a
campaign of cleaning up government and rebuilding the ANC’s reputation. In the May 2019 election, the ANC
maintained power despite many voters staying home, in part because of dissatisfaction with ANC corruption. The
party received its lowest share of votes in a national election since gaining power in 1994. Ramaphosa, who remains
more popular than his party, must now deal with the challenge of governing a divided party, with many in the ANC
still loyal to Zuma. This rift was evident in Ramaphosa’s recent cabinet selections. To appease party and Zuma
loyalists, Ramaphosa named David Mabuza, who has been implicated in a number of corruption scandals, as his
deputy president. Other Zuma-aligned appointees include Nkosazana Dlamini-Zuma, the former president’s ex-
wife, who was appointed Minister for Cooperative Governance and Traditional Affairs. Zuma, who remains close
with Dlamini-Zuma, supported her in her unsuccessful campaign against Ramaphosa for president of the ANC in
2017. At the time, there was speculation that Dlamini-Zuma would shield Zuma from the corruption charges he
faced if she had assumed the ANC leadership position.*

Some actions of Ramaphosa’s administration show potential for positive change: the majority of
Ramaphosa’s cabinet selections were viewed as merit-based, and he decreased the size of the cabinet, which
numbered 73 members at the time Zuma left office, to 28.2 Under Zuma, cabinet posts were often seen as products
of patronage — a way to install loyalists through whom bribes could flow.

However, Ramaphosa has not been immune from corruption-related controversy. An inquiry into Bosasa
— a company that provides services to the South African government — concerning allegations of corrupt payments
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to the ANC revealed that Ramaphosa received a 500,000 rand contribution from Bosasa.® Furthermore,
Ramaphosa’s son was paid approximately 2 million rand by Bosasa for “advisory services.”* Attention to
Ramaphosa’s Bosasa connections has been rekindled since August 26, 2019, when the CEO of Bosasa was killed
in an automobile crash that is under investigation for potential foul play.

Even if Ramaphosa’s efforts to combat corruption prove genuine, the entrenched ANC bureaucracy and its
institutional bases of support may pose challenges to progress. For example, as part of a broader effort to rescue
key state-owned institutions that were mismanaged under Zuma, Ramaphosa announced plans to restructure Eskom,
the state-owned electricity provider. Eskom has been plagued by corruption® and is over 440 billion rand in debt.
This spring, the country suffered rolling blackouts after outdated Eskom power plants struggled to keep up with
demand. Ramaphosa’s restructuring plans have received criticism from labor unions, traditionally strong supporters
of the ANC.

Given that some parts of the South African civil bureaucracy carry a record of corruption and remain heavily
entrenched despite Ramaphosa’s reforms, companies subject to U.S. anti-corruption laws that do business in South
Africa or seek to enter the market should take a number of proactive steps, including, among others:

e Conduct a detailed anti-corruption risk assessment that considers industry-specific risks. Companies should
ensure that their risk assessments are sufficiently granular to understand all relevant government
counterparties and local conditions. It is essential that the risk assessment be tailored to the company’s
business, as anti-corruption risks and mitigation strategies for a company engaged in manufacturing and
export, for example, may be markedly different from those of a company that bids on government contracts
and infrastructure concessions.

o Develop a detailed mapping of all government agencies, by locale, with which the company will be
interacting and which groups within the company are anticipated to interact with each agency. This
mapping should feed into the anti-corruption risk assessment, and the relative risk presented by interactions
with individual agencies should be considered. For example, the non-profit organization Corruption Watch
recently reported that the South African Police Service is among the most corrupt public organizations in
South Africa, based on a survey of whistleblower reports.®

o Identify all third party intermediaries who are, or are expected to, interact with government agencies on
behalf of the company, and conduct appropriate due diligence on those third parties.
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e Conduct specialized anti-corruption training for those employees who are expected to interact with
government officials or oversee the work of third parties that may interact with government officials on the
company’s behalf.

The growing consumer market and maturing economy in South Africa — and in many other African
countries — present clear opportunities for businesses across many industries, but those companies must tread
carefully to avoid the compliance pitfalls and regulatory enforcement exposure that come with entrenched
bureaucracies that may cling to corrupt practices.

* * *

If you have any questions about the issues addressed in this memorandum, or if you would like a copy of
any of the materials mentioned in it, please do not hesitate to call or email Helene R. Banks at 212.701.3439 or
hbanks@cahill.com; Bradley J. Bondi at 202.862.8910 or bbondi@cahill.com; Brockton B. Bosson at 212.701.3136
or bbosson@cahill.com; Elai Katz at 212.701.3039 or ekatz@cahill.com; Geoffrey E. Liebmann at 212.701.3313
or gliebmann@cahill.com; Ross Sturman at 212.701.3831 or rsturman@cahill.com; or Jennifer W. Potts at
212.701.3390 or jpotts@cahill.com

This memorandum is for general information purposes only and is not intended to advertise our services, solicit clients or represent our legal advice.
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